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INTRODUCTION

I hold a Master of Science (Hons) degree, and have been working as a
resource management adviser for more than thirty years, initially in the local
government sector and since 1999 in private practice with the environmental

consulting practice, Mitchell Partnerships. | am a partner in this practice.

My specialist area of expertise is in the application of the Resource
Management Act 1991, and other relevant environmental management
legislation, the development of Regional and District Plans and the acquisition
and assessment of resource consent applications. | have been providing

advice on these matters for more than twenty-seven years.

In relation to statutory planning, | have been involved in the preparation and
audit of plans and policy statements since the passing of the Resource
Management Act in 1991 (“RMA”). This has involved detailed analyses of plan
provisions, assisting Councils to prepare planning documentation, preparation
of submissions, presentation of evidence at hearings, and provision of advice
regarding the lodging and resolution of Environment Court references. | have
participated in several Council hearings relating to policy and plan
development, and have attended a number of court-assisted and council

initiated mediation sessions.

| have been asked to present evidence to this hearing in relation to the Genesis
Power Limited (trading as “Genesis Energy”) submissions and further
submissions in respect of the Horizons Regional One Plan (“One Plan”).

Scope of Evidence

In my evidence | will:

. Summarise the context of the Genesis Energy submissions on the water

related sections of the One Plan.

. Discuss the overall RMA framework within which the Genesis Energy

submissions should be considered, with particular reference to the
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recognition and provision for renewable energy, and the need to
manage the Tongariro Power Scheme (“TPS”) as an important physical

resource.

o Address the submissions made by Genesis Energy on the water related
Chapters of the One Plan and the Officers Reports, and outline those
matters within the One Plan which in my opinion require revision, such
that it provides for hydroelectricity generation and in particular the TPS

in an appropriate manner.

. Conclude my evidence.

Within my evidence | make several suggestions where provisions should be
changed. Where a specific provision is quoted, | note my proposed changes

are red, while those recommended by the Council Officers are shown in green.

BACKGROUND TO SUBMISSION

Genesis Energy has made a number of submissions and further submissions
on the provisions of the water related aspects of the One Plan from the
perspective of assessing the policy implications for its existing operations,

notably the TPS as well as future water related renewable energy proposals.

These submissions seek that the provisions of the One Plan promote the
purpose of the RMA and provide an appropriate framework for the
management of natural and physical resources. Particularly the One Plan
should provide an appropriate framework for the significant role that the
Regions freshwater resource, and the substantial physical hydroelectricity
generation infrastructure located within the bounds of the Regions lakes and
rivers, plays in generating renewable electricity, and in turn, its contribution to
enabling people and communities to provide for their social and economic well

being.
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RMA PART Il FRAMEWORK

| outlined in an earlier statement of evidence® during the One Plan hearings, the
purpose and principles of the RMA as set out in Part Il (sections 5, 6, 7 and 8)
and their need to be given practical expression through all decision making

under the Act, including the drafting of planning documents.

As | also outlined at that time, the approach for applying Part Il is not one
where specific focus is placed only on the protection of the environment
(aquatic ecology, water quality etc). Rather that those matters should be
considered alongside the use of resources and the need to provide for social
and economic wellbeing and the health and safety of people, as well as how

any adverse effects on the environment can be avoided, remedied or mitigated.

I will not repeat my full analysis of Part Il here, other than to emphasise it is
important that the One Plan provide for electricity generation activities as it is
important that it provide for a range of matters specifically identified in sections
6, 7 and 8 of the RMA, and that the provisions of the One Plan should provide
for the sustainable management of the TPS as a physical resource in the
context of section 5. The scheme contributes approximately 1,800 GWh per
annum’ (including Waikato River generation) to New Zealand’s electricity
supply — about 4% of the country's total electricity generation, or enough

electricity to power approximately 225,000 households®.

SUBMISSIONS MADE BY GENESIS ENERGY ON THE WATER RELATED
CHAPTERS OF THE ONE PLAN AND OFFICERS’ REPORTS

Introduction

The objectives, policies, methods and rules of Chapters 6, 13, 15 and 16 of the

One Plan generally provide an overall framework that is in my opinion capable

Presented 1 July 2008

Based on typical Genesis Energy TPS generation and estimated Mighty River Power
generation.

Ministry for the Environment, Factsheet 19: Energy and the emissions trading scheme,
September 2008.
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of managing the freshwater related resources of the Horizons Region in a
manner which promotes the sustainable management of natural and physical
resources. However, | consider that several amendments to the Plan
provisions as notified should be made, including many of those recommended
by the Council Officers to provide for existing hydroelectricity generation
infrastructure, particularly the TPS. These include amendments to both the
water related provisions of the Regional Policy Statement (“RPS”) section of the
One Plan (Chapter 6 of Part 1), and those of the Regional Plan section of the
One Plan (Chapters 13, 15 and 16 of Part 2). | address each Chapter in turn

below.

PART | — The Regional Policy Statement — Our Regions Significant Issues

Chapter 6 — Water

Chapter 6 contains the water related provisions of the RPS section of the One
Plan. Its objectives and policies set out the framework for how the water

related resources in the Horizons Region will be managed.

As | noted earlier | consider the general structure contained within the proposed
provisions to be appropriate, however, | consider some amendments are
required to appropriately provide for the existing hydroelectric infrastructure in

the region.

By way of an overview, the key matters of Chapter 6 which | consider need

amendment are;

. Policy 6-1 and Table 6.2 set out the water management values for which
the regions waterbodies will be managed, and the accompanying
Schedule Ba which apply these water management values to particular
Water Management Zones in the region. These should be amended
such that existing hydroelectricity generation infrastructure is identified
as a value in its own right for which affected water bodies are managed,
rather than the assumption being it is contained within the Existing

Infrastructure category.



4.5

4.6

4.7

. Policy 6-2 should be deleted as it adds little to the overall policy
framework.
. Policy 6-3, 6-4, 6-5 and 6-8 insofar as they relate to water quality

standards set out in Schedule D should not apply to discharges
associated with the continued operation, maintenance or repair of

existing hydroelectricity generation infrastructure.

o Policies 6-15, 6-16, 6-17 and 6-19 which address surface water
allocation and minimum flows should be amended to provide more
specific direction for the management of water takes by hydroelectricity
generation existing at the time the Plan becomes operative, and for new

hydroelectric generation activities.

| now discuss these in turn.

Water Management Framework

Policy 6-1

Policy 6-1 sets out the overall framework for the management of the regions
water resources. At present | understand hydroelectricity generation to be
encompassed within the Existing Infrastructure “Value Group” accompanied by
the “Management Objective” The integrity of existing infrastructure is not

compromised.

The efficient and successful operation of the significant hydroelectricity
generation infrastructure within the Horizons Region is reliant on the natural
freshwater resource of the Region, more so in my opinion than any other type
of infrastructure. It is important that any management decisions relating to
those water bodies which contribute to hydroelectricity generation should
specifically consider and incorporate the requirements of that hydroelectricity
generation. For clarity, and the avoidance of doubt in such decision making, |
consider it appropriate that where hydroelectricity generation infrastructure
exists within the Regions watercourses, it should be identified specifically as

such within the Plan, rather than being identified generically as “Existing



Infrastructure”. An appropriate manner in which this could be achieved would

be to add an additional row to Table 6.2.

4.8 Suggested wording is as follows:

Value Group Individual Values Management Objective

Social/Economic HY Contributes to existing | The __integrity  of _existing
Hydroelectricity hydroelectricity generation is not
Generation. compromised

4.9 Related amendments to Schedule Ba are also required. Specifically, a new
“hydro” column should be added to Table Bal0. That column should also be
populated such that each reach which contributes to existing hydroelectricity

generation is identified.

Surface Water Quality

Policy 6-2

4.10 With respect to Policy 6-2 | agree with the Officer that as drafted it adds little to

the overall policy framework and should be deleted.

Policy 6-3, 6-4, 6-5 and 6-8

4,11 Policies 6-3, 6-4, 6-5 and 6-8 set out a range of provisions for maintaining and
managing water quality, with the appropriate management of activities within a
catchment being dependent on the degree of compliance of the water body with

water quality standards set out in Schedule D.

4.12 The water quality policies imply that non-compliance with the water quality
standards could require changes to the operation of TPS and future
hydroelectric schemes, and therefore affect their ability to generate electricity.
By their nature, hydroelectric schemes do not generally add foreign
‘contaminants” into the discharges associated with the scheme. There can be
some changes in characteristics as water passes through a scheme (e.g.

ponding of water may change its temperature or clarity) but such changes can
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readily be addressed through consent conditions rather than imposed as plan

standards.

As such, it is my opinion that discharges from hydroelectric generation
schemes insofar as they relate to water quality standards set out in Schedule D
should not apply to discharges associated with the continued operation,
maintenance or repair of existing hydroelectricity generation infrastructure. Any
water quality effects from these activities can (and are presently) appropriately

addressed through resource consent conditions.

| consider it appropriate that a new clause be added to each of these policies
(Policies 6-3, 6-4, 6-5 and 6-8) as follows:

(c) this policy does not apply to the effects on water quality of water
discharges from the operation and maintenance of hydroelectricity
generation infrastructure.

| note that should the changes to Policy 6-8 proposed in the Supplementary
Officers Report be accepted by the Committee, | do not consider the additional
clause (c) above needs to be added to that policy.

Water Quantity and Allocation

Policies 6-15, 6-16, 6-17 and 6-19 address surface water allocation and
minimum flows. In my opinion there is ambiguity within these provisions as to
how existing takes for hydroelectricity such as the TPS fit within the proposed

framework.

As | have noted previously, the hydroelectricity generation in the Region relies
on continued access to its allocated water. | consider the Plan needs to
provide clear direction as to how this water allocated to hydroelectricity
generation fits within the policy framework established in the Plan. At present
direction is only provided to “core allocation”, “supplementary allocation” and
water allocated to the river for in-stream use as a minimum flow, with existing

hydroelectric generation dealt with largely by implication only.

Within the “Policies for Surface Water” contained within Chapter 6 the only

location that takes for existing hydroelectricity generation are mentioned would
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be within Policy 6-16 where the changes recommended in the Officers Report

State:

Policy 6-16: Core water” allocation and minimum flows

@) The taking of surface water” shall be managed in accordance with the
minimum flows and core allocations set out for each Water
Management Sub-zone* in Schedule B.

(b) The minimum flows and core allocations set out in Schedule B
shall be assessed after any takes lawfully established at the time
the Plan becomes operative” for hydroelectricity generation have
been taken. [emphasis added]

In itself Policy 6-16(b) does not provide any specific direction as to the
management of takes for hydroelectricity generation, although | accept that it
could be inferred from the direction for how minimum flows and core allocations
should be set, that it is intended existing hydroelectricity generation takes for all
intents and purposes form part of the existing environment with respect to water

allocation in the Horizons Region.

This inference is supported by the Officers Report of Dr Roygard where the
following is stated:

Many of the existing hydroelectricity consents that are abstractive are located in
the upper catchments, and flow recorders downstream of these provide flows
records after abstraction by the hydroelectricity consents. Therefore, calculating
any remaining allocation after the abstraction for hydroelectricity reflects a
pragmatic approach to setting minimum flows and allocation limits from the
residual recorded flows.

However the intended management regime for existing hydroelectricity
generation takes is further clouded by the statement within the Council Officers
Planning Evidence and Recommendations Report when discussing restrictions

on water takes during low flows that:

As outlined earlier | consider that hydro electricity generation is an industry and
would and should be subject to the same restrictions as other takes.

I understand that the intention is that existing hydroelectric generation schemes
would not fall under the proposed water allocation regime, and would be subject
to separate consideration as a discretionary activity under Rule 15-8.
Notwithstanding this, | note that Policy 15.1 would require that the Council when
making a decision on a discretionary activity consent under Rule 15-8 to

‘recognise and provide for the provisions of Chapter 6, in particular the policies
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in Section 6.4.3”. In effect, this means that water allocation provisions would

apply to existing hydro takes.

Irrespective of how it was intended that existing hydroelectricity generation be
provided for within the Plan, as Mr Bowler has outlined, the matter is a complex
one, and as drafted, the proposed water allocation provisions would have

significant effects on the ongoing operation of the TPS.

Taking into account all these matters, it is apparent to me that the Plan needs
to provide clear direction for how existing takes for hydroelectricity generation fit
within the allocation structure for the Region. This direction needs to be
carefully considered and designed to take into account and provide for the
unique circumstances present in those catchments affected by existing
hydroelectricity generation takes, and in particular those of the TPS, where, as
Mr Bowler outlined, the flow regime of those catchments is artificially controlled
by the TPS infrastructure.

Based on discussions with both Mr Bowler and Council Officers, | have drafted
some amendments to Policies 6-15, 6-16, 6-17, 6-18, 6-19 and 6-20 as
recommended by Council Officers, which | consider appropriately incorporate

takes for existing hydroelectricity generation into the allocation framework.

Policy 6-15

Policy 6-15 sets out the overall approach to surface water allocation in the Plan.
In my opinion it should contain specific direction for the management of takes
for existing hydroelectric generation, specifically, that water currently allocated

to those activities is retained.

My Ssuggested wording (in blue) is as follows (including changes
recommended in the Officers Report ( ) and in the Supplementary Report
(dark red)):

Policy 6-15: Overall approach for surface water” allocation

(@ The requirements of Wwater Sconservation Oorders” shal-must will be
given effect under this Plan.
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(b) The allocation of water by resource consent or plan provisions to
hydroelectricity generation activities as at 31 May 2007 shall be
retained and not affected by any allocation provided for under this plan.

(c) Core allocations of surface water from rivers shall—must will be
determined in accordance with Policies 6-16 and 6-17. Takes that
comply with the relevant core allocation, when assessed in combination
with all other takes, shall-must will be allowed.

(d) Supplementary allocations (being allocations in excess of core
allocations) of surface water” from rivers” shall-must will be determined
in accordance with Policy 6-1815-10.

(e) Takes from rivers” shall be apportioned, restricted or suspended in
times of low flows in accordance with the provisions of Policy 6-19
15-11.

()] Takes of water” from lakes” shall comply with Policy 6-20 15-12.

4.26A | also note that reference to “Policy 6-18” should be changed to “Policy 15-10” if

4.26B

4.27

the Officers’ Recommendation is adopted. | also consider the use of the word
“must” gives the policy the effect of a de facto rule, which it is not, and which
would be inappropriate. | consider reference to “will be determined ...” better
reflects its status as a policy not a rule, while still achieving the desired

purpose.

| also note | have changed reference point for what constitutes an existing
hydroelectricity generation activity in terms of this provision to those existing as
at 31 May 2007 (the date the plan was notified), rather than those existing at
the as yet to be determined point in time when the Plan becomes operative. |
consider the proposed change to better reflect the intent of the provision. For
consistency | also note | have made similar changes to other Policies and Rules

suggested in my evidence.

Policy 6-16

Policy 6-16 establishes the framework for the provisions within the Plan
covering core water allocation and minimum flows. | generally support its
provisions, particularly the stipulation that core allocations shall be assessed
after existing hydroelectricity takes have been taken. However, | consider two
minor changes to the wording of clause (b) should be made. The first change,
replacing reference to “takes” within the second line of Policy 6-16(b) with
“water allocated” is to clarify that the water allocated to existing hydroelectricity
generation comprises not only the take itself, but also the water the TPS leaves

in the river downstream of the take to maintain specified flows at minimum flow
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sites. The second change is to clarify that it is the take of water for
hydroelectricity generation existing at the time the Plan becomes operative that
has been excluded from calculation of the core allocation block in that
catchment, rather than the specific consent. This recognises that over time
consents will be renewed but the activity the policy seeks to protect will stay the
same.

4.28 Suggested wording is as follows (this wording is now superseded —see
paragraph 4.28A):

Policy 6-16: Core water” allocation and minimum flows

@) The taking of surface water” shall be managed in accordance with the
minimum flows and core allocations set out for each Water
Management Sub-zone* in Schedule B.

(b) The minimum flows and core allocations set out in Schedule B shall be
assessed after any takes water that has been allocated by resource
consent or plan provisions for hydroelectricity generation activities

existing lawfully-established at the time the Plan becomes operative” is
excluded fer-hydroelectricity-generation-have-been-taken.

4.28A This matter has been discussed with Council officers since my original
statement of evidence was tabled, and subsequently the Officer's
Supplementary Report suggests alternative wording (dark red text) intended to
address the matter. However, the alternative wording proposed still references
the “takes” that were lawfully established at the time the plan was notified, not
the quantity of water that was allocated to hydroelectricity at that time. For the
reasons | stated above this is inappropriate. Suggested wording incorporating
the Officer's Supplementary recommendations for Policy 6-16 and my

suggested changes, is as follows (my proposed changes in blue):

Policy 6-16: Core water” allocation and minimum flows

(a) The taking of surface water” shall must will be managed in accordance
with the minimum flows and core allocations set out for each Wwater
Mmanagement Sub-zone*1 in Schedule B.

(b) The minimum flows and core allocations set out in Schedule B shal-be
assessed-—after exclude, and will continue to exclude water that has
been allocated by resource consent or plan provisions for
hydroelectricity generation activities existing any—takes—for—hydro
electricity lawfully established-as at 31 May 2007 the-time-the Plan
becomes—operative? was notified for-hydroelectricity-generation-have
been-taken—The-only-exception-to-this-will be-the-hydro-electricity takes
from-Zone-Whau—3c-

4.29 Amendments should also be made to Schedule B “Surface Water Quantity” to

reflect Policy 6.16 and clarify that the minimum flows and core allocation limits
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specified do not include flows allocated for existing hydroelectric generation
activities. This could be done by way of a footnote within the table referring to

each of the catchments where this occurs.

| note that such a footnote has been discussed with Council Staff, who have
agreed with the concept (but the exact wording was not finalised). The footnote
should be applied to the “Cumulative Core Allocation Limit” heading in Table B1
of Schedule B as indicated in the attached appendix to my evidence. Wording
for the footnote to be attached to Table B1 that has been discussed with

Council Staff, and which | consider would be appropriate is as follows:

In accordance with Policy 6-16, the taking or diversion of water for hydro
electricity generation that was lawfully established as at 31 May 2007 falls
outside the core allocations specified under Policy 6-16.

Policy 6-17

In combination with Policy 6-16, Policy 6-17 sets out how minimum flows and
core allocations should be set in cases when there is, and is not, good
hydrological information available for the specific waterbody. In my opinion
there should be an additional clause to Policy 6-17 requiring that established
minimum flow regimes associated with existing hydroelectricity generation
schemes be ‘locked in’ in setting minimum flows and core allocations within the

Plan.

The TPS for example influences the flow regime of the catchment below its
infrastructure and takes (in a significant way). In that regard, through an
extensive consent process (as summarised by Mr Weir and Mr Bowler), a flow
regime has been established within the TPS resource consents for those
affected catchments. The assessments undertaken prior to granting these
consents considered that this would represent sustainable management of
those waterbodies considering the presence of the TPS in their upper
catchments. Subsequent monitoring of the TPS activities as outlined in the
evidence of Mr Bowler to the Overall Plan hearing and Mr Speedy to the
Biodiversity Hearing, has shown that the consents are working effectively in
terms of providing for efficient resource use while achieving sustainable

ecological benefits.
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My proposed wording is as follows:

Policy 6-17: Approach to setting minimum flows and core allocations

(@) Where good hydrological information, such as a specific water®
resource study or a long-term flow record, is available it shall be used
to set minimum flows and core allocations in Schedule B.

(b) Where minimum flow regimes within a catchment associated with
hydroelectricity schemes have been established by resource consent or
plan provisions as at 31 May 2007—atthetime the Planbecomes
operative—such-regimes-shall be-maintained-in the setting of minimum
flows and core allocations in Schedule B shall not adversely affect the
minimum_flows established by such resource consent or plan
provisions. the—setting—of minimum flows and coreallocations—in
Schedule B-

(c)b) Where information described in (a) and (b) above is not available, the
minimum flows and core allocations set out in Schedule B shall
generally be a minimum flow equal to the estimated or calculated one-
day mean annual low flow, and a core allocation equal to a percentage
of the minimum as specified in Schedule B.

4.32A Further discussions that have taken place with Council Officers mean that a

4.33

new minimum flow value will be applied to the Whanganui River at Te Maire.
This requires a slight rewording of the wording for Policy 6-17 proposed in my
original statement of evidence to account for the new minimum flow that is to
be set in Schedule B not being the same as the minimum flow regimes
associated with the Tongariro Power Scheme that were established by

resource consent or plan provisions as at 31 May 2007.

Policy 6-18

Policy 6-18 addresses supplementary allocation of water. As drafted there is
no provision affording protection to takes for existing hydroelectricity generation
schemes which would have higher priority. It is appropriate that these existing
hydroelectricity generation schemes be afforded similar protection to those for

core allocation. | propose alternative wording for Policy 6.18 as follows:

Policy 6-18: Supplementary water” allocation

In addition to the core allocations set out in Policy 6-16, a supplementary
allocation from rivers™ may be provided:

(@ in circumstances where water® is only taken when the river® flow is
greater than the median flow, and the total amount of water” taken by
way of a supplementary allocation does not exceed 10% of the natural
flow in the river” at the time of abstraction, or

(b) in circumstances where it can be shown that the supplementary
allocation will not:
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0] increase the frequency or duration of low flows or lead to a
significant departure from the natural flow regime, including
frequency of flushing flows.

(i) cause any adverse effects™ on the values of the water body”
as set out in Schedule Ba

(i) limit the ability of anyone to take water® under a core
allocation.
(iv) compromise in_any way the allocation of water by resource

consent or plan provisions to hydroelectricity generation
activities existing at the time the Plan becomes operative

Policy 6-19

Policy 6-19 sets out how water takes will be managed during periods of low
flow. The notified provisions and those recommended by Council Officers
Policy 6-19 do not include existing takes for hydroelectricity. Existing takes for
hydroelectricity are not “permitted activities” under Clause (a) while clause (b)
and clause (c) address essential and non-essential “core water allocation”
takes which do not include existing hydro takes as these are not considered by

the Plan to be “core water allocation”.

As discussed earlier in my evidence, in response to Genesis Energy’s
submission seeking clarification that existing takes for hydroelectricity
generation are not subject to the restrictions prescribed by Policy 6-19, the
Council Officer stated that hydroelectricity generation is an industry and would

and should be subject to the same restrictions as other takes.

| infer this to mean the Council Officer intends that takes from existing
hydroelectricity generation should be subject to the restrictions prescribed by
Policy 6-19. For certainty | consider it is appropriate that direction be provided
within Policy 6-19 as to how existing takes for hydroelectricity generation should
be managed during times of low flow. In my opinion this requires a new clause

specifically addressing those takes.

The minimum flows estimated for the Whakapapa (footbridge) and Whanganui
River (Te Maire) that were included in the present Operative Horizons Land and
Water Plan and used in setting the TPS resource consent conditions, should be
retained in the One Plan. As noted by Mr Bowler, (and | understand accepted

by Horizons Regional Council staff), the catchments above these locations are
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fully allocated. Restrictions to the TPS takes should only occur as provided for

in the TPS consents.

4.38 My proposed alternative wording for Policy 6-19 to achieve this is as follows:

Policy 6-19: Apportioning, restricting and suspending takes in times of low
flow

During times of low flow, takes from rivers® shall be managed in the following
manner:

(a) Permitted takes — Takes that are permitted by this Plan (surface
water® and groundwater takes) or are for fire-fighting purposes shall be
allowed to continue regardless of river” flow.

(b) Essential takes — The following core water” allocation takes shall be
deemed essential and shall be managed in the manner described.

@) takes greater than permitted by this Plan (and therefore
subject to resource consent”) that are required to meet an
individual’'s reasonable domestic needs or the reasonable
needs of an individual's animals for drinking water shall be
allowed to continue regardless of river® flow. Reasonable
needs shall be calculated as follows:

a. up to 250 litres per person per day for domestic
needs

b. up to 70 litres per animal per day for stock drinking
water

(ii) takes required to meet the reasonable needs of hospitals,
other facilities providing medical treatment, marae, schools or
other education facilities, defence facilities or correction
facilities shall be allowed to continue regardless of river” flow

(i) takes which were lawfully established at the time of this Plan
becoming operative™ which are required for the operation” of
industries which, if their take were to cease, would significantly
compromise a community’s ability to provide for its social,
economic or cultural well-being or for its health or safety, shall
be allowed to continue regardless of river® flow, but shall be
required to minimise the amount of water” taken to the extent
reasonable

(iv) public water supply* takes shall be restricted to a total public
water” consumption calculated as follows:

(A) an allocation of 250 litres per person per day for
domestic needs, plus

(B) an allocation for commercial use equal to 20% of the
total allocation for domestic needs, plus

© an allocation which meets the reasonable needs of
those facilities and industries listed under
subsections (b)(ii) and (b)(iii) where such facilities
and industries are connected to the public water
supply* system, plus

(D) any allocation necessary to cater for the reasonable
needs of livestock that are connected to the public
water supply* system, plus

(E) an allocation for leakage equal to 15% of the total of
(A) to (D) above.

(c) Takes for existing hydroelectricity generation activities — The taking
of water for hydroelectricity generation activities existing as at 31 May
2007-atthe time the plan becomes-operative shall not be subject to this
policy.
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(d)e) Non-essential takes — Other core water® allocation takes, including
irrigation takes but excluding the essential takes described under (b),
shall be managed in the following manner:

0] water” takes shall be required to cease when the river” drops
is at or below its minimum flow, as set out in Policy 6-16
(ii) water” takes shall be allowed to recommence once the river®

flow has risen above its minimum flow.

(e} Meaning of ‘core water” allocation take’ — For the purposes of this
policy, a core water® allocation take means a take that has been
granted consent in accordance with a core water® allocation made
under Policy 6-16, or in accordance with a previous core water®
allocation regime.

| note that the Supplementary Officer's Report has recommended moving
Policies 6-18 and 6-19 from Chapter 6 to Chapter 15 (and renaming them
Policy 15-10 and Policy 15-11). | have no issue with moving the policies from
what is the Regional Policy Statement section of the One Plan, to the Regional
Plan section. However, | observe that no substantive changes have been
made to address those matters discussed above. As such my evidence above
applies equally to the amended Policies 15-10 and 15-11 proposed within the
Supplementary Officer's Report.

PART Il — Regional Plan

Chapters 13, 15 and 16 contain the specific controls on natural and physical
resource use that the One Plan intends to manage in relation to the water
resources of the Region. Chapter 13 addresses Discharges to Land and
Water, Chapter 15 addresses Takes, Uses and Diversions of Water, and
Bores, and Chapter 16 addresses Structures and Activities involving the Beds

of Rivers, Lakes, and Artificial Watercourses, and Damming.

The policies of these chapters for the most part concentrate on specifying those
matters to be considered when making decisions on applications, and in the
broad | agree with those policies. The exception is Policy 15-5 which proposes
common review and expiry dates for water takes within catchments. For major
infrastructure such as the TPS common expiry dates are inappropriate, and in
my opinion an exception should be provided in the provisions of the Plan for

such activities.

| note that the first sentence of Policy 15-5 essentially restates part of Policy

11A-5 (Provisional Determination from the General Hearing, 20 November
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2009) and potentially conflicts with that policy. In my opinion, the first sentence
of Policy 15-5 should be deleted.

With respect to the One Plan rules relating to structures, water takes, and
discharges to water, Chapters 13, 15 and 16 attribute the activities associated
with the ongoing operation of the TPS a range of activity classifications ranging
from permitted through to non-complying status. Because resource consent
applications are required to be “bundled” with respect to activity status for the
purpose of considering applications for related activities, the hierarchy
established within the One Plan is likely to require applications for activities
associated with the TPS to be considered as non complying activities in many
cases. This is despite the rules generally seeking to establish a more
permissive regime for many resource use activities (such as the controlled

activity status for core allocation water takes).

| have outlined earlier in my evidence, and in my evidence to the Overall One
Plan Hearing the importance of ensuring that existing renewable electricity
generation activities such as the TPS are not unnecessarily restricted. My Weir
has also articulated the importance of the TPS and why it is important to ensure
that this significant infrastructure can continue to operate without unnecessary

impediment.

In this regard, | consider that the rule framework in Chapters 13, 15 and 16
should be structured such that all activities associated with the ongoing
operation of the TPS (or other similar significant infrastructure) are classified
such that the overall controlled activity status is implemented for consideration

of related activities.

I do not consider that there is any realistic possibility that there will be a need,
or desire, in the future to remove the TPS infrastructure (including dams,
diversions, canals, tunnels and power stations) that exists at present and / or
cease its operation. While there may be reasons why the conditions under
which the TPS operates could be reviewed or changed (as for example is
provided for in the current TPS consents), this could be achieved within a

controlled activity regime. In my opinion, this approach is reinforced by:
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o the significant push by government to increase the capacity of

renewable electricity generation in New Zealand;

. the TPS being a large, existing, renewable electricity generation scheme
which contributes approximately 1,800 GWh per annum (including
Waikato River generation) to New Zealand’s electricity supply — about
4% of the country's total electricity generation, or enough electricity to
power approximately 225,000 households (the equivalent of all of the
dwellings in the Manawatu-Whanganui and Waikato Regions

combined)®; and

° the operation of the scheme and its flow regime have been fine tuned
such that its environmental effects are appropriately avoided, remedied
or mitigated and it is considered representative of sustainable

management as contemplated by Part 2 of the Act.

I note that the premise of continued operation of the TPS was supported by
Justice William Young P in the recent Court of Appeal judgement in relation to
the TPS resource consent applications (Ngati Rangi Trust v Genesis Energy
Limited [2009] NZCA 222), who made the following comment (emphasis added)
in his deliberations on the 10 year term of consent recommended by the

Environment Court;

| cannot see a credible basis for concluding that an appropriate duration
for the consent was only ten years. It is, for instance, inconceivable
that the Environment Court considered that the TPD should cease
operating at the expiry of its ten-year consent.

Whilst | do not consider it conceivable that the decision maker would ever
consider it appropriate to decline a consent application required for the ongoing
operation of the TPS, obviously when the consent comes up for renewal, |
consider it is appropriate Council has the ability to seek further fine tuning and
or alteration of the activities that contribute to the operation of the TPS
considering the circumstances that exist at that point in time. | also consider it

is possible and practical that the environmental effects of the TPS at that point

Statement of evidence of RJ Weir dated 19 October 2009, paragraph 6.6.
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could be effectively managed through standards, terms and conditions on the

consent.

In my opinion these circumstances are the very circumstances that the

controlled activity status is intended to provide for.

As | noted above, takes of water which comply with the core allocations
established in the One Plan are a controlled activity within the One Plan under
Rule 15-5. This core allocation block is set after existing takes for
hydroelectricity generation have been excluded. | consider it appropriate that
the same approach should be extended to those hydroelectricity generation
takes that are accorded a similar priority in the One Plan policy framework. It
would be appropriate for control to be reserved over the same matters set out

in Rule 15-5 for water takes complying with core allocations.

| also note that water takes for new hydroelectricity generation schemes would
often be non-complying activities under the Proposed One Plan because the
guantities of water required are likely to exceed the specified core allocation
flows, even though much of the water taken may be returned to the catchment

further downstream.

| consider that such a policy approach is inconsistent with the emphasis being
placed on renewable energy and the specific provisions included in section 7 of
the RMA to have regard to be benefits to be derived from the use and
development of renewable energy. In addition, it does not take account of the

water that is returned to the river following the generation of electricity.

In my opinion, the taking of water for new hydroelectricity generation schemes
should be considered as discretionary activities. The effects of the activity on
other users, water quality and water flow could be readily considered through
an application for discretionary consent and appropriate conditions applied to

ensure minimum flows are met where necessary.

I discuss below the specific rules (and associated policies as appropriate) in

each One Plan chapter.
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Chapter 13 — Discharges to Land and Water Rules

Chapter 13 contains several rules governing discharges to land and water. |
consider none of the discharges associated with the TPS would be considered
under any of the permitted activity rules. Rather those discharges would either
be:

. A non-complying activity under Rule 13-23 where they are within Natural
State Water Management Sub Zones or Sites of Significance — Aquatic;

or

° Otherwise a discretionary activity under Rule 13-27.

Rule 13-23 addresses the discharge of contaminants into Natural State Water
Management Sub Zones, Sites of Significance-Aquatic and lakes and wetlands.
Under Rule 13-23 the discharge of contaminants is a non-complying activity.
The definition of contaminants contained within the RMA is sufficiently broad
that any discharge to a waterbody associated with the operation, repair,
maintenance or minor upgrading of the TPS could be considered a

contaminant. The definition of a contaminant under the RMA is:

Contaminant includes any substance (including gases, [odorous
compounds,] liquids, solids, and micro-organisms) or energy (excluding
noise) or heat, that either by itself or in combination with the same,
similar, or other substances, energy, or heat—

€) When discharged into water, changes or is likely to change the
physical, chemical, or biological condition of water; or
(b) When discharged onto or into land or into air, changes or is likely

to change the physical, chemical, or biological condition of the
land or air onto or into which it is discharged:

Whilst discharges to Lakes Otamangakau, Te Whaiau and Moawhango are
explicitly excluded (as these are man made lakes), the numerous other
discharges associated with the operation, repair, maintenance or minor
upgrading of the TPS to other waterbodies could be caught under Rule 13-23
and considered to be non-complying activities.

Rule 13-27 is a “catch all” rule for the discharge of contaminants which are not
regulated by, or do not comply with, other rules in the Plan. In my opinion, all

discharges associated with the TPS which are not caught by Rule 13-23 due to
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them being outside Natural State Water Management Sub Zones, Sites of
Significance-Aquatic and lakes and wetlands, would be a discretionary activity
under Rule 13-27.

As discussed above, rather than TPS activities being non-complying activities
under Rule 13-23 or discretionary activities under Rule 13-27, | consider it
appropriate that a new controlled activity rule is created for the discharges of

water to water from existing hydro electricity scheme infrastructure.

My suggested wording for the controlled activity rule is as follows:

Rule # — Discharges from existing hydroelectricity schemes.

Rule Activity Classification | Conditions/ |Control/Discretion
Standards / Non-Notification
Terms
1613°-# Discharges from Controlled Discretion is reserved over:
Discharges from hydroelectricity (a) measures to control
Existing schemes that flooding and erosion
Hydroelectricity have been (b) contaminant®
schemes. lawfully concentrations and
established by loading rates
resource consent (c) measures required to
or plan provisions comply with s107(1) RMA
existing as at 31 (d) maintenance*
May 2007 the requirements
time-the Plan (e) contingency requirements
becomes (f) monitoring and
operative. information requirements
(g) duration of consent
(h) review of consent
conditions
(i) measures to avoid,
remedy or mitigate effects
on tangata whenua
values.
459 | agree with the Council Officer that it is appropriate for discharges from new

hydroelectricity power schemes to be considered as discretionary activities
should they not be able to meet permitted activity Rule 13-9. This recognises
that new activities may be inappropriate in some cases, and the Council should
have the ability to decline such a consent application should the circumstances

of the case merit such action.

An error was made in the preparation of the original statement. It was intended that the
new rule be included in Chapter 13 not Chapter 16.
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Chapter 15 — Takes, Uses, and Diversions of Water and Bores

Rules Governing the Taking of Water

Rule 15-5 provides for water to be taken in accordance with core allocation
flows as a controlled activity. | note that there is no locational restriction on
where such water can be taken within a subcatchment and that it may be
possible for a person to take water in a way that meets the overall core
allocation requirements but can adversely affect the ability of an existing user to

take water in accordance with their existing allocation.

By way of an example, this could occur in relation to the existing TPS water
takes where application for a new water take in accordance with the core
allocation but upstream of an existing intake must be granted by the Council (as
a controlled activity) but would effectively reduce the existing allocation to the
TPS. While | understand that where the existing TPS catchments are fully
allocated, there would be no “new” allocations, it remains possible for existing
allocations to be transferred upstream of the existing takes. | consider that this
should be addressed by way of a new Condition / Standard / Term in Rule 15-5

as follows:

(f) The take shall not reduce the amount of water available to any
other lawfully existing user hydro electricity generation activity
use of the resource or adversely affect any lawfully existing hydro
electricity generation activity water take.

To address any concerns that this rule would be too general, the words “hydro
electricity generation activity use” should be inserted in place of “user” in the

rule, as noted above.

The Officer's Supplementary Report suggests an alternative approach, being
the inclusion of a footnote within Schedule B specifying that core allocation is
only available downstream of the takes and diversions for existing
hydroelectricity generation activities, or at a point upstream of those activities
provided it does not increase the quantity that was allocated upstream of the
hydroelectricity generation activity at the time the One Plan was notified. Such
a footnote could achieve the outcome required, provided it is included in a
manner which makes it abundantly clear that anyone seeking to change an

allocation in any catchment upstream of the points specified in the table cannot
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do so in a manner which would have any adverse effect on existing hydro
electricity takes. Whilst the allocation regime excludes hydro takes, it was
established recognising that those takes exist and therefore needs to ensure

that any changes in the allocation do not affect those existing takes.

In this regard | consider that it is important that the footnote be inserted such
that it applies at the “Zone” level of Table B1 and not the “Subzone” level so
that anyone seeking to take water in that zone is aware of the potential
limitations and can take it into account in their analysis. Suggested wording for

such a requirement in Schedule B is as follows:

Further restrictions on the cumulative core allocation limit. The core
allocations identified in Schedule B are only available in circumstances
where:

a) the point of take is downstream of the locations described in the
table below, (which identifies the location of infrastructure related
to existing hydro electricity generation schemes); or

b) the point of take is upstream of any of the locations described in
the table below and the quantity of water in combination with all
other allocations upstream of that location is no more than that
lawfully allocated to be taken upstream of that location as at 31

May 2007.

Location of Existing Hydro Electricity Generation Infrastructure

Intake/Dam Name Co-ordinates
(NZMS 260)
Whanganui Intake T19: 353 386
Mangatepopo Intake T19: 313 361
Tawhitikuri Intake T19: 311 359
Taurewa Intake T19: 305 356
Okupata Intake S19: 287 351
Whakapapa Intake minimum flow site (footbridge) S19: 226 295
Unnamed tributary of the Whangaehu River T20: 424 985
Unnamed tributary of the Whangaehu River T20: 419 985
Unnamed tributary of the Whangaehu River T20: 417 986
Unnamed tributary of the Whangaehu River T20: 416 986
Tomowai T20: 414 987
Unnamed tributary of the Whangaehu River T20: 413 986
Unnamed tributary of the Whangaehu River T20: 409 985
Unnamed tributary of the Whangaehu River T20: 407 985
Unnamed tributary of the Whangaehu River T20: 404 984
Makahikatoa T20: 401 984
Unnamed tributary of the Wahianoa River T20: 397 986
Unnamed tributary of the Wahianoa River T20: 394 986
Unnamed tributary of the Wahianoa River T20: 393 986
Unnamed tributary of the Wahianoa River T20: 387 987
Unnamed tributary of the Wahianoa River T20: 383 988
Unnamed tributary of the Wahianoa River T20: 378 988
Unnamed tributary of the Wahianoa River T20: 397 986
Unnamed tributary of the Wahianoa River T20: 394 986
Unnamed tributary of the Wahianoa River T20: 393 986
Unnamed tributary of the Wahianoa River T20: 387 987
Unnamed tributary of the Wahianoa River T20: 383 988
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Unnamed tributary of the Wahianoa River T20: 378 988
Otamangakau Dam T19: 367 410
Te Whaiau Dam T19: 357 398
Moawhango Dam T20: 472 962
Whanganui River at Te Maire S19:998490

Under the framework proposed in the One Plan, the taking of water associated
with the TPS does not meet any of the specific rules governing the taking of
water within Chapter 15, and as such would be a discretionary activity as an
“other takes and uses of water” under Rule 15-8. As discussed, in my opinion,

these existing takes should be afforded controlled activity status.

The Officer's Report (page 285) recommends that the Genesis Energy (and
Mighty River Power) submission requesting a more favourable activity status for
new and existing hydro electricity schemes, be rejected. The Officer states
that:

I have recommended that the submissions from Mighty River Power and
Genesis wanting a more favourable Activity status for new and existing
hydro electricity schemes, be rejected. The approach in terms of the core
allocation has recognised the water that is allocated to existing hydro
electricity schemes. The Science Reports address this matter. | consider
that these activities should be subject to the same requirements as other
activities that may create similar effects.

As noted earlier the take of water allocated to hydroelectricity generation
schemes existing at the time the One Plan becomes operational, and which has
been taken into account in setting the minimum flows and core allocation block

should be a controlled activity for the reasons | outlined earlier.

My suggested wording for such a controlled activity rule is as follows:



25

Rule 15.5A — Takes and use of surface water by existing hydroelectricity schemes.

Rule Activity Classification [Conditions / |[Control / Discretion
Standards /
Terms

15. 5A The taking of water Controlled Control is reserved over:

Takes and use of

that has been

surface water by
existing
Hydroelectricity
schemes.

allocated by
resource consent or

plan provisions for
hydroelectricity
generation existing
as at 31 May 2007
the-time-the Plan
becomes-operative:

(a) the volume and rate of water”
taken, and the timing of the take;

(b__the location of take;

(c)_intake velocity and screening
requirements;

(d) measures to avoid, remedy or
mitigate any adverse effects” on
the values of the water body” at
the point of abstraction, including
restrictions on the volume and
rate of abstraction;

(e) effects on rare habitats, and
threatened habitats and at-risk
habitats and Sites of Significance
— Aquatic.12;

(f) _compliance with minimum flow
requirements;

(g) duration of consent;

(h) review of consent conditions;

(i) _compliance monitoring.

() _measures to avoid, remedy or

mitigate any adverse effects” on
tangata whenua values.

4.66 As | also discussed earlier | consider new hydroelectricity generation takes

should be a discretionary activity. This could readily be achieved by amending

Rule 15-6 as follows:

Rule Activity Classification | Condition Control
15-6 The taking of surface water” from a ControHed

Takes of surface river’: Non-

water” not complying®

complying with
core allocations

(aa)which, when assessed in

combination with all other water®
takes, exceeds the relevant core
allocation set out in Schedule B or

(ab)at or below minimum flow (unless
allowed by Rule 15-5(b))

This rule” does not include:

(a) takes permitted under Rule 15-1

(b) takes in circumstances where
water” is only taken when the
river” flow is greater than the

An error was made in the preparation of the original statement. It was not intended that

the activity status of Rule 15.6 be changed from non-complying.
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median flow (these are a
discretionary activity® under Rule
15-8)

(c) lawifully-established takes for new
hydroelectricity generation
activities (these are discretionary
activities under Rule 15-8).

(d) takes for existing hydroelectricity
generation activities (these are
controlled activities under Rule
15-5A).

4.67

4.68

4.69

Diversions

Rule 15-9 sets out the permitted activity requirements for lawfully established
diversions of water (including existing drainage). Condition (a) of Rule 15-9

requires:

€) The diversion or discharge® shall be to the same water®
management sub-zone to which the water® would naturally flow,
except diversions associated with existing land” drainage.

The diversion of water between different catchments is a fundamental part of
the TPS, and as such, the diversion of water by the TPS would be a
discretionary activity. This does not take account of the important role the TPS
plays in that it is existing infrastructure supplying renewable electricity to the
National Grid and it relies on being able to move water from one catchment to

another.

This matter could be remedied through the addition of explicit recognition that
the clause (a) or Rule 15-9 is not applicable to the TPS diversions. My

proposed wording is as follows (or similar to like effect):

€) The diversion or discharge shall be to the same water
management sub-zone to which the water would naturally flow,
except diversions associated with existing land drainage or
existing lawfully established diversions associated with
hydroelectricity generation activities that-centinde-to-comply-with
the-associated-resource-consentconditionsto the extent that they
were lawfully established as at 31 May 2007.

4.69A | have included minor changes to the proposed wording for clause (a) of Rule

15-9 to clarify its intent.
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Chapter 16 — Structures and Activities involving the Beds of Rivers, Lakes
and Artificial Watercourses, and Damming

As set out on page 322 of the Officer's Report, Rule 16-4 has been established
to restrict structures and disturbances in water bodies valued as natural state,
sites of significance (aquatic and cultural) as identified in Schedule D of the

notified plan.

However, it is likely that a number of watercourses or rivers throughout the
Region will exhibit one or more of the values listed under Rule 16-4 meaning
any new structures would be assessed as discretionary activities. | consider
that this is quite an onerous test and could discourage new hydro electricity
generation where viable sites may exist. | disagree with the Officer

recommendation that this rule be retained and consider it should be deleted.

Rules 16-6, 16-7, 16-10, 16-11, and 16-12 and 16-12A contain the permitted
activity provisions for structures in, on under or over the bed of any lake or
river. If an activity is unable to meet one or more of the conditions of these
rules the proposed activity defaults to a discretionary activity. | consider it
would be more appropriate to establish a controlled activity rule in relation to
each of these permitted activity rules where activities do not meet the standard

conditions applied to each of these permitted activities.

The inclusion of a new controlled activity rule would apply when activities
governed by Rules 16-6, 16-7, 16-10, 16-11, 16-12 and 16-12A meet all the
conditions/standards/terms of the permitted activity rule other than the standard
conditions listed in Section 16.2. It is proposed the controlled activity rule would
retain discretion only over those matters listed in Section 16.2. Should any of
the other conditions/standards/terms of the relevant permitted activity rule not
be met (other than or in addition to Section 16.2), then the activity would default

to the relevant rule as per the drafted provisions.

The Supplementary Officer's Report notes there would be some circumstances
in which it would be appropriate to decline the type of activity that would fall for
consideration under the proposed controlled activity rule. The intention of
including the controlled activity rule was to restrict discretion to only those

matters which cause the activity to exceed permitted activity rules. In that
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regard | consider the Council Officer’s concerns could be addressed, while still

also addressing the original intent of the rule by making it restricted

discretionary rather than controlled.

4.74 My proposed wording for the rule is follows (or similar):
Rule Activity Classification | Conditions / Control / Discretion
Standards /
Terms
16-# Activities otherwise Coentretled Those matters listed in
Activities not able | permitted by Rule 16- Restricted Section 16.2

to meet standard
conditions listed
in Section 16.2

6, 16-7, 16-10, 16-11,
16-12 and 16-12A but
which cannot meet
one or more of the
standard conditions in

Section 16.2.

Discretionary

4.74A In this regard, Council would then have discretion over the aspects where the

activity does not comply with the permitted activity rules only, but also has the

option to decline the consent should this be appropriate.

Schedule B

4.76A As discussed in the evidence of Mr Bowler, substantive discussions have been

undertaken between Genesis Energy and Council Officers as to the appropriate

minimum flow numbers to be included in Schedule B. As | have also discussed

earlier in my evidence, two footnotes are also now proposed to Table B1 within

Schedule B.

As discussed with Council staff, the minimum flows and

cumulative core allocation for the Middle Rangitikei and Upper Whangaehu
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zones should be as recommended in the Supplementary Officers Report. For
the Upper Whanganui, Cherry Grove, and Te Maire zones, the minimum flow
specified in Schedule B should be 26.6m%s. The cumulative core allocation
limits specified in Schedule B for these zones (and their associated sub-zones)
remain as recommended in the Supplementary Officers Report. Included the
appendix to my evidence is a redline version of Schedule B which shows
changes proposed to the latest version contained within the Supplementary

Officers Report.

CONCLUSION

Mr Weir in his evidence contextualised the fundamentally important role TPS
fills in New Zealand’s electricity generating network. Similarly, Mr Bowler
provided significant detail on the flow regimes that were established under the
process to renew resource consents for the ongoing operation of the TPS, and
discussed implications for the TPS of the water allocation framework proposed

under the One Plan.

In my evidence | have addressed how the Plan specifically addresses the TPS.
In particular whilst it may be the intention of the Council Officers that existing
hydroelectricity generation is provided for within the Plan, at present explicit
direction for the allocation of water is only provided to “core allocation”,
“supplementary allocation” and “water allocated to the river for in-stream use as
a minimum flow”. Existing hydroelectric generation dealt with largely by
implication only. As | have noted the Plan needs to provide clear direction as to
how the water allocated to hydroelectricity generation fits within the policy

framework established in the Plan.

Accordingly | have provided suggestions as to how that could be done, through
some relatively minor, but important changes to the wording of some aspects of

the water related provisions of Chapter 6.

| also consider controlled activity status is appropriate for existing
hydroelectricity generation, as | do not consider that there is any realistic

possibility that there will be a need, or desire, in the future to remove the
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hydroelectricity generation infrastructure that exists at present and / or cease its
operation. Accordingly | have suggested a few minor changes to the water
related Rules of Chapters 13, 15 and 16.



