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INTRODWCTIMNN

1 ! appear on behalf of Fontarra Ca-operative Group Limited
{Fonterra) to make opening legal submissions in respect of The
Proposed One Plan - the Consolidated Resource Policy
Statement, Reqgional Plan and Fegicnal Coastal Plan far the

Manawstu-Wanganwi Region {Proposed One Flan).

2 Fonterra is appearing at this initial hearing to address te overall
concerns with the Froposed One Plan. Fonterra will aise appear
at the subsequent hearings to address particular issues, as

follows:
2.1 Air {Hearing scheduled for late November 2008);

2.2 Water Quallty (Hearing scheduled for mid-January 20:09);

and

£.3  Wabker Quantity, allucalion and groundwater (Hegring
schaduled for mid-February 20008,

3 Fantarra may appear at other hearings if appropriate.
E Fonterra appears at this intial hearing for bwo principal reasons:

4.1  Fenterra wishes to air its significant concerns with the
Proposed One Plan early In the process to avoid surprises
iater in the hearing and to provide an opportunity to work
with Herizons Regional Council {Horizons) staff (&5
apprapriate) to addrass these concerns as the hearings

praogress! and

4.2  Fonterra has serfous conecerns with the adequacy of the
analysiz under Section 32 of the Resource Management

LOO02 30



Act 1991 (RMA or the Act) leading up Lhe notification of

the Prepesed One Plan.’
WITMNESSES

The following witnesses will appear on behalf of Fonlerra al this

initial hearing.:

5.1 Mr John Huichings (Fonterra’s General Manager,
Sustainable Produckion) will address Fonterra's
commitment to sustainability, and will cutline viabic
options ko improve on-farim envirenmental performance,

including nutrient teaching;

5.2  Mr Murray Holdaway (a local dairy farmer) will outling thea
potential implications of the Proposed One Plan on people

living and working in the Herizons region;

5.3 Dr Brent Layton {an aconomlst speclalising In regulatory
economics) will discuss good regulatory practices, and
assess the adequacy of the Section 32 analysls for the

Proposed One Plan; and

5.4 Mr Mathan Baker (a plannar) will axplain the rele Section
22 plays in the plan-making process, and will evaluate the
approach of Horizons staff to Section 32 analysis in

preparation of Propozed One Plan.

Fortarra will call additional witnesses at the later hearings on

particular tapics.
QUTLINE OF SUBMISSTONS

In these submissions, [ address the folowing:

I note that in excess of forty suhmitkers have made submissicns
challenging the pre-notiflcation analysis required under Section 32(1).
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{b)  The risks of not acting.'”

23.3 The regional council must prepare and publish a report;
fa}  Summarlsing its pre-notification evaiuation, and
(b  Giving reasons for that analysls.'®

Under Step 2, the regicnal council must repeat 1 and 2 -
conduct a further analysis of costs and benefits of policles, rules,
and other methods ~ before making a decision under Schedule 1
af the ZMA,

Shotrtcamings of Current Section 32 Analysls by Horizons
It is submitked, for the reasons detailed in Dr Layton's and Mr
Baker's evidence, that the Sectlon 32 analysis for the Proposed
One Flan is inadequake. As a consaguence, it has hot been
shown that the proposed paiicies, rules, or ather methods are
the most appropriate way to achieve the cbiectives as required

by Eidamos.

Of primary concern is the failure ta assess adequately competing
aptions (policies, rules, ar methods) for achieving the abjectives,
As Dr Layton explains in his cvidenca:

[TThe policies, rules and other rmethocs have boen chosen and
pubicly notified I advance of the evaluation of thefr benefits relative
to ktheir coste and the costs of alternalives; in other words, in
advance of consideration of thefr eMizieaey. In my opinion, itis not
consistent wikh good regulatary practice princlptes Lo decide on which
aporonches to propase without carrying out, so far as posslble, an

evaluation of cosks and benefits first, #

RMA, £32(4).
RMA, s32(5) and [G).

Stztement of Evidence of Brenk Layton at [25].
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M- Baker expressas similar conternis with the Section 32 analysis

[T]e peblichy nokify objectives, policies, rules and ofher methods
wlthaout conducting a rigoreus evaluaton of thelr costs and benefits
relative Lo other apilons 1§ not conslstenl with =32, Sactlon 32
redulres more than post-hoc ratlenallsatlon of pre-determined

1t is submitted that the pre-notification Section 32 analysis (Skep

28.1 Falls well short of the statuiory reguirements;

28.2 Presents incomplete information which may compromise

the decisicn-making process; and

28.3 May lead to policies, rulzs, and other methods that are not

It is submitted that the real-worfd implications of the flawed
approach are well-iflustrated by Mr Holdaway, a tocal dalry

farrmer. As Mr Haldaway explaing in his evidence:

[Fiarmers .. [need to be] given a glear and consistent understanding
of what is expected of them and ... have the confidence that the
sugoested solutlons are golng to praovide the outcome required at a

Howewvar, as Mr Holdaway explains, he is unable obtain this
assurance from a review of the documents provided (the
Proposad One Plan and the Saction 32 Report).

It is submittad that, as a consequence of tha inadequate analysis
under Step 1 (pre-notification), the Commissioners have beean
placed in the unfortunate situation of being requlred to

27
as follows:
polbeleg, 2
78
1)
the most appropriate,
28
reasonable v.:|:r.=st,1:l
a0
chl
20

21

Stotement of Evicenca of Nathan Baker at [51].

Slalament of Evidence af Myerray Hoddaway al [237].
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Witheul the benefil of @ thorgugh s32 analysls and focussed
submissions, the heanng pracess wilt ba strained as submitters,
counci staff and Corvmissioners by to play cateh up’ on the 532

analyss.

Horfzons” Responsibility for Assessing Options

56 Submitters play a crucial role in Ehe plan making process - that
is why we are all bera today. But it is submitted that it |s
inappropriate to try to shift the burden of :dentifylng options on
to the submiiters.

57 It is the regional council’s primary respensibility to identify and
assess options under Sectlon 32. While it is accepted that
submitters have a role to play in commenting upen and refining
the palicy optiens, it is not thelr burden to identify the options in
the first instance, To impose such an ontus on submitters wouid
fundamentally shift the burden under Secton 32 away from the
regional council and onto the submitters, Tt is submitted that
this would be inappropriate and contrary to the RMA.

58  As Dr Layten explains:

To requlre each potential sulimither to undertake thoir own research
and their own cost benefit aratysis and reach their own cenglusions
is hefflelent and poor requlatory practice.=*

59 Mr Maassen appears to imply that submitters challenging the
Section 32 analysis are focking for a “jurisdictionai king hit.**® It
i5 submitted that this is far from the truth in these proceedings,
Fenterra is not looking for a “king hit"; Instead, it is
endeavouring to ensure that viable aptions have been assessed
so that the Commissionars are akle to make a declsion as to the
most appropriate approach. Fanterra ks not making broad-side

7 Staterment of Evidence of Nathar Baker at [55].
- Statement of Evidence of Brent Lavtan at [41].

38 Maassen Section 424 Repart at 723].
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procedural attacks, i is fooussing on important substantive

questions that wili nesd o be resolved in this hearing.

Rofe of Fconomics

In reaard to the rote of econamics, it is respectiully submitted
that Mr Percy and Mr Maassen have appeared Lo rmiss the point.
Na one is arguing (to the best of my knowledge} that Horizons
should assign economic walues to environmental parameters in

order to conduct an assessment aof the appropriateness of the

It i5 not simply a comparisen of the costs and benefits of the
cffectiveness of o particular appreach in which the costs may be
guantifiable but the henefits (ea improved water quallty ) may be
difflcsds Lo quantify. Rather, it is the comparison of the relative costs
and benefits of compeating approaches where the anaiysis pays lks
greatest dividends., For example, if two approachas achieve the
samc chd (g bettor water quality) but ome costs 3 fracklon of the
cther, then Ehe less expensive atpreach would be mare efficient.
Howevar, absent a cost benefit analysis of competing options, Itis
impossible to know il one can achleve tha same resalk ab lower cosk
In my view, the faiture ko azsess the relative costs and henefits of

cormpetiag approaches is a serious shortcoming of the 522 analysts.®

It i= subrnitted that economic analysis is clearly relevant in the
context of comparlng policy options under Section 32. As the
Environment Court explainad in Memeon and Others v

Met benefit calculaticns aliow direct carparlson of the costs and
bonofits of different .. optlons.®

Statement of Evidence of Brent Layton at [34].

&b
proposed policy aptions.
&1 Instead, as Dr Layton makes clear:
b2
Christohurch City Counciy
4
a1

Memon and Others v Christchurch City Councit (EnvC, C116/2003, 18
August 2003, Judge Jacksan} at [77].
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It is subriitted that economic analysis s especially relevant with
respect to evaluating policlas, rules and other methads with
regard to their efficiency and effectiveness under Section
32(2)(h}). As the Commissioners will recall, this section requires

an analysic of:

[ ]hether, having regard to their zfficiency apd effectivepsss, the
pefickes, rules, or other methods are the most appropriate for

achieving the objectives. *2

As the Commissioners will further racall, Section 7{b) of the RMA
expressly requlres that particular regard shall be had to;

LT 1he efflclent use and developrment of natural and physical
resources,

As the High Court in Machinery Movers Lid v Auckland Regional

Caunci stated:

The EMA explicithy recognlses the Impartance aof having
gnvironme:kal laws which aro econamically efficient.*

Additional Issues with Respect to Section 32 Analysis

A further shontenrning of the Section 32 analysis is the failure to
justify the propesed restrictlons on air discharges as required by
Section 32{3A) of the RMA.

Section 32(3A) provides that:

This subsection applics to @ rule that Imposes greater prohibiticon or
restriztion an an activity o which a naticnal environmental standard
applles than any prohisdition or restrickion in the standard. The
evaluatis of such a rule muoust exarmine whether the prohibition or

RMA, =32(33(b].
HMa, s7{h].

Macinery Movers Lid v Aucidand Regional Councif [1994] 1 NZLR 452

at 50z,

1000234
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restriction 4t v pases 15 Justifled in the ctreumstances of U5 reqlon cr
distriet,

The Mational Environmental Standards for Alr Quality (NESAQ)
dovarn ait discharges. Under the NESAD, two pre-conditions
must be met before discharges of PMy witl be regulated onder
the NESAQ prier to Seplember 2013:

68,1 the concentration of PMy;, in the airshed already breaches

its amblent air guality stendard; and

68.2 the discharge to be permitted by the resource consent is
tikely to increase significantly the concentration of PMy, in
the airshed (iz the "significance test™. 1k

Hewewer, tha policies and tables in the Proposed One Plan with
respect to air discharges do not incorporate the “significance®
test. As a result, they impose greater restrictions than are
Fequired Under the NESAG,

Tha Section 32 report, however, fails to examine whather thesa
greater restrictions are justified. Tt is suamitted that this is in
violation of Section 32(3A) of the RMA,

RELIEF SOUGHT

Dr Layion has autlined what he considers to be the options
avallable (o the Commissicners to address the shertcomings of
the Section 32 analysis and recommends that, for the
contentious issues, Horizons “go back and re-do the 532 analysis
to conform to the standards of good regulatery practice.™

zh

A5

47

RMA, s32({34).
NESAQ, Regulation 17{1),

Statement of Evidence of Brent Layton at [52.3].
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It i= submitted tnat thiz iz a prudent course of action, and that it
may be parformed within the current hearings schedule - at
least with respect to watar guality and water quantity, which are

the primary areas of concern for Fonlerra.
Fonterra therefore sesks the foillowing relief:

73.1 Horlzons staff perform a robust cost/benefit analysis of
competing policy oplions (pelicies, rules and other
methods), to address water quality and water quantity

objectives;

73.2 The cost/bensfit anabysis include express consideration of

nen-regulatory approaches:;

73.3 The cost/benclit analysis be made available to all
submitters well in advance of the hearing on the relevant

topic;

73.4 Submitters be provided with an appertunity to respond
gither through written submissions on the analysis or
through evidenre at the hearing; and

/3.5 Commissioners take into consideration the policy options
canvassed in the revised Section 32 analysis.

Fonterra submlte that, given the current state of affairs, that the
proposed approach will allow an opporlunily la correcl any
deficiencies i the pre-netification Section 32 analysis, and will
provide the Commissioners with the information needad to

ensura that the most approprlate policy aption is chosan.

Fonterra therefore requeste that the Commissioners issie a

direction to that end.

Barclay Rogers
2 July 200638
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Azngessment of policies, rules and method:

Qpticns availaile

The follewing options have been ideniified a5 being potentially appropriate for
achieving the abjective specified above.

Please note: The fofiowing options include reference to whether they zre
intended for addressing point source discharges, non-point source dischargas
ar both, -

Option 1 — Specify water guality values of specific surface water hodies
to be managed ziid reguiate

Horizans have a substantial historical record which helps to identify the values
aszociated with the majority of the waterbodies in the Region. This aptich
utitses that existing information and provides guidance to resource users and
managers in applying {hose values. it recognises that the diversity of the
waterbadies within the region is very wide. Tiis option provides people with
clear information sbaut walerways and ensuies a consistent ranagement
approach for specific waterbodies. The water quality values are derived from a
targe amount of background research and data, which is detailed in the
supporiing reporis mentioned above.

[ Managémentof: . J. _
Foint source discharges ' Yos

Man-puint source discharges . i Yes

Opiicit 2 — Maintain cr enhance water gualfty through ruies

This approach uses the rules throughout the One Plan to mainkzin or enharce
water quality. Plan rules can cover a range of activitias and issuas and many
of these are intercannected. An example is rules controlling land use activities
vthete the effects of those activities may have impacts on water quality. The
approach of maintaining or enhancing water quality generally entails positive
action by resource users to modify their activitize to halt fusthar water quality
degradation or create improvements. Included in this options are specific
cantrols on the discharge of human sewage. This is recagniced as having
potentially significant adverse effects both on the environment and on human
health if nod confrolfed directiy.

Managerent of: . o
| [Point source discharges Yes
. Nonh-point source discharges Yes

Option 3 - Directly manage land use activifies affeciing water qualiity
through controls on outpuls

A number of land use activities have specific discharges associated with than.
In most cases these discharges are s result of non-point sewrce dischargas
and are difficult to menitor or atiribute to specific actions, This approagh
recognises that particular land use activities wilt operate and cause discharges
in refativety similar ways across ihe region and that the effecis of those
comiined discharges can be assessed reasonably accurately through
modelling  technigues. Baekaround reporle show that intensive farming

A
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activities are ane of the primary confributors fo non-peint source discharges
into water ard can therefore be directly managed to reduce those effects.
Taking accouint of the significant complexity of rmanaging non-paint source
discharges using land use activities as the conirolling factor, Horizons have
develop a land user assislance ool to aid in the assessment and consenting
of the targeted farming activities (see Appendix A for details of this approach).

Management of: ____ N
Peint source discharges Mo
Non-point source discharges Yes

Option 4 - Directly manage land use actlvities affecting water qualify
through controls on inpists

Similar approach to Option 3, this approach focuses on controking the inputs
io fand use operations rather than the outputs. An exampie would be
controliity the application rate of fetfiliser with the agsumption that managing
what goes onto a farm can ke used o contral what is discharged. This
approach s perhaps simpler to apply than optian 3 in that many inputs into
tand use operations can be measured accurately, However this approach
does hot account for varlances in land use technicues, soil tvpe, climate
difference, ete,

Maﬁég;e_ ment of: o o
. Point source discharges ) Mo
|_Won-point source discharges Yes B

Optlon 3 - Rirectly maniage polnt source digcharges through regulation
Palnt source discharges are relatively simple to identify, manage and monitor
i cormparison to non-point source discharges. Direct discharges to land and
water have significant pofential to cause adverse water quality effacts,
primarity due to the volume andior concentration of contaminants in the
discharge. Regulating these discharges through resource consent processes
pravidges Harizons wath ihe ahility to manage these discharges in relaticn {g
the water quality gosls for the waterbody affected.

e

Managementof:
Point source discharges Yes N
. Mon-point saurce discharges ..__ho

Optlen & — Provide advice and informiation te major absiracturs and
dischargers

Working closely with abstractors and  dischargers assists them  with
underatanding the values associated with the waterbodies they are potentiably
affecting and alsa helps to maximise the benefit those resource users receive
from the environmant. This opliun recognises that major abstractions and
discharges have complex impacts on waterbodies and that people undertaking
those activities need assistance in managing those effects.

Management of: o
Paoint source discharges Yes
i Mon-puint source discharges No

—
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Ogtion 7 - Assistance with habitt and gualify improvemazni

Previous acliviiies have resulted in values of walerbodies being degraded. To
remedy this situation, landowners and resource users can be provided with
assistance to improve the values of those waterbodies. This can include the
provision of information and practical advice on making improvements. Many
waterbodies are within private property and individuals can be encouraged to
anhance ihese vraterbodias,

anagedientof:
Paoint source discharges Mo !
Mon-point source discharges . fes i

Opfion & - Provision of egucation and information

Educating people about the values associated with water bodies and how
activitles can be managed to minimise those inpacts provides them with the
tools io take action themselves, This option includes educating schoot
students, as it is recognised that the information children picl up is often
passed to parsnts and other family members. While education and information
afone cannot provids a total solution, it does raise the public's awareness of
the issues and encourages people to improve their activities and o obserye
the sctivities of athers. This option alss involves working with indusiny groups
and particular sectors to educate and disseminate information on best practice
techniquas and current praciice,

“Management of: T e
Pgini source discharges i _  Yes
Mon-poiint source discharges P  Nes

Optlon 8 — Research, monitoring and reporting

Maintaining and erhancing the data and information that Horizons has on the
vaiues of water bodies is important fo ensure that policies and methods are
sucoeseful. £ also provides relsvant and pertinent informaiion fo people to
help them hetter manage their activities and the watar bodies themsales.

Managementof: |
Foint source discharges Yes
Mon-point source discharges i

Qution 10 - Do nothing

The do nothing spproach means not imposing any policy dirscetion on
achieving the objective, thereby relving on individual rescurce users to
manage thel activities. There is likely to ba some indirect management of
effecic through the resource consent process associated with discharge
congsents, and where individuals recognise that their activities are affecting the
values of the waterbodies.

B2
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7.6.2

7.6.3

Most appropriate for achieving the objectives

Taking into account the costs and benefits associated with the options
identified, it is considered that options 1, 2, 3, 5, 6, 7, 8 and 9 are the most
appropriate for achieving the objective. These options, used to varying
degrees throughout the Region, are considered to be effective in managing
water quality efficiently and effectively. The mix of regulation and non-
regulatory methods is considered appropriate as it ensures that, where careful
control is required the tools are available, and where there is a need for
general education and changes in community approaches, softer methods are
available.

Option 4 does not provide sufficient flexibility to respond to variabilities in land
use practices and the risks to the environment and to the community are

considered to be unacceptable. Option 10 is similarly a high-cost option that
cannot be justified by the avoidance of the implementation costs of the other

options.

Implementation of Options

The options assessed above have been included in the proposed One Plan in
the following ways:

84
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7.6.4

Optlon

Implementation in the One Plan

Option 1 - Manage specific values through
regulation

Policy 6-2, 6-3, 6-4, 6-5, 6-6, 6-7, 5-8, 6-11
Rules Chapter 123

Option 2 - Maintaln or enhance water
quality through rules

Policy 6-2, 6-3,6-4, 6-5 6-6, 6-7, 6-8, 6-0,
B-10, 6-11

Method Sewage Treatment Plant Upgrades;
Method Human Sewage Discharges to
Water; Method Stormwater System
Discharge Upgrades

Rules Chapter 13

N Policy 6-7
Option 3 - Direc land .
n;::::ﬂmg uutputg MIRIAEN (NG UBSS DY | oothod Wit Guisilly Igroveriant
Rules Chapter 13

Option § - Directly manage point sources
through rules

Policy 6-3, 6-4, 6-5, 6-B, 5-9, 6-10, 6-11
lethod Sewage Treaiment Plant Upgrades;
Method Human Sewage Discharges to
Water; Method Stormwater System
Discharge Upgradaes

Rules Chapler 13

Option 6 — Advice to major abstractors
and dischargers

Policy 5-2, 6-3, 6-4. 5-5, 65, 6-7, 6-8, 6-5, B-
10

Water (Fluvial Resources, Quality and
Quantity) Research, Monitoring and
Reporting

ethod Sewage Treatment Plant Upgrades;
Method Human Sewage Discharges to
Watar, Method Stormwater System
Discharge Upgrades

Optlon 7 - Assistance with habitat and
quality improvement

Palicy 6-2, B-3, -4, 6-5

fethod Water (Fluvial Resources, Quality
and Quantity) Research, Monitoring and
Reporting

Method Education in Schoals — Water
Method Water Quslity Improvemant
Method Trout Spawning Habitat

Option 8 = Provision of educafion and
Infermation

Policy 5-2, 6-3, 6-4, -5

lilethod Water (Fluvial Resources, Quality
and Quantity} Research, Monitoring and
Reporting

Method Education in Schools - Water
Methed On-site Wastewater System Farum
Method Water Guality Improvement
Wethod Trout Spawning Habitat

Method Sewage Treatment Plant Upgrades;
Method Human Sewage Discharges to
Watar, Method Stormwater System
Discharge Upgrades

Option 8 - Research, monitoring and
reporting

Policy 8-2, 6-3, 6-4, -5, 6-6, 8-7, 6-8, 6-8, &-
10

Method Waler (Fluvial Resourcas, Quality
and Quantity) Research, Monitoring and
Reporting

Method Education in Schools — \Watar

Risks of acting or not acting

Water is a resource of high value to both the community and the environment.

As a consequence of this, there is a large body of supperting data and

information to assist in managing the resource. While there are still some
uncertainties due fo the complexity of water systems and the relationships
between water and the rest of the environment, there is some risk that the

Section 32 Report = One Plan
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provisions outined above will be inadequate. However the risks to the
environment and communities of not taking the action proposed is considered

to be significantly greater.

7.7

Objective 6-3: Water Quantity and Allocation

their reasonable needs while ensuring that:

(a) For surface water

rivers as necessary

supporting capacity
Motices are upheld,

(b) Forgroundwater

avoided,

{c) In all cases, water is used efficiently.

VWater is managed to enable people, industry and agriculture to take and use water to meet

() minimum flows and allocation regimes are set for the purpose of maintaining
the existing life-supperting capacity of rivers and providing for other values of

(i) in times of walter shortage, takes are restricted to those that are essential to the
health or safety of people, communities or stock, and other takes are ceased
(i) the amount of water taken from lakes does not compromise their existing life-

(iv) the requirements of Waler Conservation Orders and Local Water Conservation

(i) takes do not cause a significant effect on the long-term groundwater yield

(il  groundwater takes that are hydrclogically connected to rivers, |akes or wetlands
are managed within the minimum flow and allocation regimes established for
those waterbodies, or to protect their life-supporting capacity

(i)  the effects of a groundwater take on other groundwater takes are managed

(iv) saltwater intrusion into coastal aquifers, induced by groundwater lakes, is

7.7.1

The Extent to Which the Objective is the Most Appropriate Way to
Achieve the Purpose of the Act

The following table identifies the components that combine to make up the
purpose of the Act and describes the objectives appropriateness in achieving

that purpose.
Components of sustainable management
Enable pecple and communities to provide for
their social, economic and cuitural well being
and health and safety

| Level of achievement

This chjective seeks to maintain surface
waterbodies and groundwater so that there is
a balance between the environmental values
of the waterbodies and demand for water by
people. The objective recognises and provides
for use of waler resources by psople.

Sustain the potential of natural and physical
resources to meet the needs of fulure
generations.

This chjective seeks lo maintain the water
resource so that it is available for use in the
future.

Safeguard the life-supporting capacity of air,
water, soil and ecosysiems.

The objective specifically refers to
safeguarding the life-supporting capacity of
water. The minimum flow regime has been
established for the purpose of maintaining the
life-supporting capacity surface waterbodies.

Avoid, remedy or mitigate any adverse effects

Sustaining the life-supporting capacities of the
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