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1.0 INTRODUCTION
I.1 My name is Shane Alexander Hartley. 1 am a Director of Terra Nova
Planning. [ hold the qualifications of Bachelor of Arts in Political
Studies and History, and Bachelor of Town Planning. [ am a Member
of the NZ Planning Institute.
1.2 I was actively involved in policy and resource consent processes while

employed by the Rodney District Council between 1981 and 1999



1.4

2.0

2.1

2.2

holding the various positions of Planner, Senior Planner, Planning
Manager, and Forward Planning Manager, and since 1999 have as a
consultant been involved in numerous policy and consent processes for
both private clients and public agencies.

My professional experience has substantially been in the area of
strategic and District Plan land use. My extensive experience with
statutory processes and documents includes:

° the Auckland and Northland Regional Policy Statements,

o Auckland Regional Growth Strategy,

. Waikato Regional Plan: Variation 5 - Lake Taupo

. District Structure Planning,

. District Plan resource management, including Plan and plan

change / variation preparation and processing, and

. land use and subdivision resource consent applications and
private plan changes.

[ have read and agree to comply with the Environment Court’s Expert
Witness Code of Conduct Practice Notes. This evidence is within my
area of expertise, except where I state that I am relying on some other
evidence. [ have not omitted to consider material facts known to me
that might alter or detract from the opinions expressed.

LAND DISTURBANCE - ACTIVITY STATUS

The Council’s Decision Report established a rule for large scale land
disturbance including earthworks activities (Rule 12-1) which provided
for land disturbance activity in excess of 2,500m? per property for a 12
month period (and ancillary activities) as a Permitted Activity subject
to three defined conditions and/or standards. Smaller scale land
disturbance activities of under 2,500m® in area are not explicitly
identified or regulated in the rules and may proceed without the need
to comply with any standards or conditions from the Plan.

Appeals seek to establish additional control over land disturbance
activities, including those below 2,500m” to be subject to additional
controls. Amended proposed rules have been included in the planning
evidence by Mr Hindrup on behalf of the Manawatu-Wanganui
Regional Council. These provide:



2.3

2.4

(a)

(b)

a new permitted activity rule (12-1A) for small scale land
disturbance activities of less than 2,500m? per property per 12
month period, qualified by a list of nine conditions and/or
standards’ and

an amended rule (12-1) for large scale land disturbance as a
controlled activity with additional conditions and standards and a
list of control/discretion matters.

The proposed amendments would be a significant departure from the
policy approach taken by the Council Hearing Committee, which
applied a policy approach that avoided regulation of certain routine
farm and production land activities (such as such as track maintenance,
clearance of vegetation regrowth, maintenance of riparian strips, soil
cultivation and pasture renewal), concluding that:

We agree that these types of production land activities
should generally not require regulatory intervention from
the Regional Council. To the extent that they do contribute
to accelerated erosion and sediment run-off, they can be
managed through voluntary initiatives such as the
Council’s SLUT%

The Hearings Panel applied this ‘light handed’ regulatory approach to
routine farming and production activities in two ways; being

()

The application of a permitted activity rule for large-scale land
disturbance, inciuding earthworks, of a total area greater than
2500m* per property per 12-month period, and ancillary water
diversion and sediment discharge, subject to:

- exclusion from coastal foredunes;

- the preparation of a Erosion and Sediment Control Plan and
submission of it to the Regional Council on request; and

- 48 hour pre-commencement notification of the Regional
Council.

Any area under 2,500m? is not specified in the Plan and such
activities are permitted without the need to comply with the
above conditions or standards.

! Appendix 1, Phillip Hindrup Statement of Evidence, 31 fanuary 2012
2 Page 4-19; Land Hearing Decision Report ; One Plan; Horizons Regional Council.



2.5

2.6

2.7

2.8

2.9

(i1)  The exclusion of routine activities from the definitions of
vegetation clearance and land disturbance in the Plan’s Glossary.

On balance, I consider that Mr Hindrup’s proposal to establish a new
permitted activity for activities under 2,500m’ is reasonable as the
conditions and standards are clear, measurable (subject to two matters
I discuss shortly), and environmentally sustainable. T do not consider
that compliance with them would be onerous or costly - essentially
being along the lines of “best practice”.

The two matters I have signalled above relate to water quality and
slope angle/measurement.

Visual quality

In regard to the first, the requirement to not breach the water quality
numerics for visual quality in Schedule D for the relevant water body
would seem to require a very complex analysis, for what is in essence
a very low level of land disturbance activity. In this respect Dr
McConchie has observed that;

The condition regarding the discharge of sediment should
recognise the ‘field application® of such a standard. I
would propose that the condition refer to a ‘noticeable
change in colour and clarity’ rather than referring to a
precise ‘technical standard’ derived from either laboratory
or field analysis.

A standard similar to that suggested by Dr McConchie is used in the
Auckland Regional Plan: Sediment Control, being;

Sediment originating from the site of a land disturbance activity
shall be managed in such a way to ensure that after reasonable
mixing it does not give rise to any of the following effects to the
receiving waters:

(1) The production of any conspicuous scums or foams or
floatable suspended materials;

(i1} Any conspicuous change in the colour or visual clarity;
(iii)  Any emission of objectionable odour;

{iv) The rendering of freshwater unsuitable for consumption by
farm animals;

(v) Any significant adverse effect on aquatic life.

[ consider that this level of measurement is preferable to that applied
by reference to Schedule D for “low end” land disturbance activities.



2.10

2.11

Slope angle

With respect to the specified slope angle and measurement Dr
McConchie has observed that;

The recognition of a threshold slope angle, while not
ideal, would be simple to implement if guidance was
provided as to how and where the slope was to be
measured”.

I agree with his concern as it is important that a landowner is able to
relatively easily assess the extent of slope that triggers the 25° rule
threshold.

As an example of a quantitative guide for slope measurement, I note
that the Auckland Regional Plan: Sediment Control utilises a threshold
slope angle of 15° with “slope” defined as;

The natural slope of the site to which the proposed land disturbance
activity relates where that slope exceeds the angle specified in the
rules in this Regional Plan for more than 10%.

As the Auckland Regional Plan: Sediment and is developed for
somewhat different geographic and topographical circumstances to
those existing in the Manawatu-Wanganui Region, this definition may
not be directly transportable, but [ consider that this or a similar
approach with appropriate specialist input would likely address the
issue identified by Dr McConchie.

The remaining issue is that of the controlled activity status that Mr
Hindrup has proposed for large scale land disturbance of more than
2,500m* per property per 12 month period. I consider that this is a
very low threshold to trigger a resource consent process, even as a
controlled activity. But because of that, it casts a very wide net,
potentially capturing a large number of land disturbance activities,
including many routine farming activities. Mr Hindrup has partly
justified his preference for a controlled activity approach on the basis
that certain land uses such as urban development and subdivision and
wind farms have generated sedimentation issues in the past.

However, it is unclear whether the particular sediment and erosion
effects occurring with those examples are also characteristic and
typical of many rural land practices (for example). It would also seem
probable that many large scale land disturbance activities with
extensive tracking, such as the referred to wind farm, would trigger



2.16

2.18

2.20

Rule 12-4 of the DV POP relating to Hill Country Erosion Management
Areas.

I note as a comparison, that the land and soil module of the Waikato
Regional Plan has a Permitted Activity Rule (Rule 5.1.4.11) for soil
disturbance, roading and tracking and vegetation clearance without
“area” or “volume” thresholds but subject to an extensive list of

conditions®.

This Plan also identifies “high risk erosion areas” which includes such
matters as a pre-existing slope of land exceeding 25° coastal dunes,
within 50m of the coastal marine area of an estuary, and adjacent to
water bodies - the latter having two specifications of 10m where the
land is between 0% and 15° slope, and further restrictions where it is
greater than 15°.

Within the high risk erosion area, soil disturbance, roading and
tracking and vegetation clearance are controlled activities (Rule
5.1.4.14) within specified limits; being

- Roading and tracking: Between 100m and 2,000m

- Soil disturbance: Between 250m> and 1,000m> or
2,000m* and 2ha

Activities exceeding the controlled activity limits are discretionary
activities (Rule 5.1.4.15).

In my opinion the amendment of Rules 12-1A and 12.1, with
consequential changes to Rules 12-4 and 12-5 to take an approach
closer to that applied in Waikato Region would be appropriate to the
Manawatu-Wanganui region, and would also be closer to the policy
approach taken by the Council in the DV POP. This includes the
retention of a permitted activity rule, but one that regulates all fand
disturbance activities, and applies specific and easily measurable
standards or conditions.

3 Appendix 1
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3.1

3.2

3.3

3.4

3.5

W
fo)

LAND DISTURBANCE ACTIVITIES — SETBACKS FROM STREAMS,
LAKES AND WETLANDS

Federated Farmers has concerns with the existing DV POP rules and
changes proposed in response to appeals to setbacks from and
wetlands; in particular the application of setbacks of 5m from rivers
and lakes; and 10m from wetlands. This includes the matter of
determining when an area is or isn’t wetland under the rules as they
currently stand.

Wetland definition

In regard to the issue of wetland determination, Rules 12.3 -
Cultivation and 12.4 - Specified Vegetation Clearance and Land
Disturbance in a Hill Country Erosion Management Area specify a
setback of 5m from wetland. At present there is no specific Glossary
definition in the Plan for this term and therefore reliance is on the
definition in the RMA (indicated by a caret “/").

The RMA definition would appear to often include land which might
be typically and appropriately utilised for farming purposes, but is
land which is seemingly exempted under Table E.2(b) of Schedule E in
the Plan.

The RMA definition is:

Wetland includes permanently or intermittently wet areas,
shallow water, and land water margins that support a natural
ecosystem of plans and animals that are adapted to wet
conditions.

In contrast, the criteria set out in Table E.2(b) for any area that must
not be a rare, threatened or at-risk habitat for the purposes of the Plan
include:

(ii1} Damp gully heads, or paddocks subject to regular ponding,
dominated* by pasture or exotic species in association*
with wetland” sedge and rush species

along with additional examples specified in (iv) to (vii).

The references to ‘wetland’ in Rules 12-3 and 12-4, and Table E.2(b)
is marked with a caret “~” indicating that the appropriate definition is
to be found in the RMA. I consider that instead there should be a
direct connection between the reference to “wetland” in Rules 12-4 and



12-5 and the exclusion provisions of Table E.2(b), rather than the more
circuitous and potentially conflicting route of referring to the RMA
definition. This can be achieved by adding a new definition to the
Regional Plan Glossary in a similar way to that for “Rare habitats”
along the lines of;

Wetland for the purposes of rules 12-3 and 12-4 means an area
determined to be a wetland in accordance with Schedule E and,
for the avoidance of doubt, excludes any area in Table E.2(b)

(iii) to (vii).

3.7 I think it is important to specifically refer to Rules 12-3 and 12-4 in
this definition to avoid the qualified wetland description in Table
E.2(b) becoming the default definition for wetland for all other
references in the Plan when that should be the RMA definition.

Setback distance

3.8 The proposed changes to Rules proposed by Mr Hindrup to Rules 12-
1A, 12-1, 12-3, and 12-4A include:

- the introduction of a 5m setback from the bed of a river or lake, and
a 10m setback from a wetland for activities which were previously
unregulated or permitted (Rules 12-1A and 12-1); and

- increasing the setback from 5m to 10m for wetlands for the existing
(albeit modified) rules (Rules 12-3 and 12-4A).

3.9 It is not clear from the Council Decision Report why a 5m setback was
not applied to Rule 12-1, as it was to 12-2, 12-3 and 12-4. The
Hearing Panel noted that;

. a range of submitters supported the concept of riparian
margins where land disturbance and vegetation clearance
would be avoided, or actively managed. For example
Wellington Fish & Game advised us that “... Fish and
Game advocates for at absolute minimum a set back
distance of 6meters [sic], for small streams, with wider
margins for larger streams”.*® We concluded that one
distance of 5 m was appropriate as it would provide
adequate protection”.

¢ Page 4-21; Land Hearing Decision Report ; One Plan; Horizons Regional Council.



3.11

Mr Hindrup addresses this matter in his paragraphs 126 to 133, relying
on the evidence of Dr Quinn and Mr Kirk to support the 5m and 10m
regime he proposes for the amended rules. However, I note that his
reference to Dr Quinn is in regard to “ ... the use of 5-10m setbacks...”,
and Mr Kirk in regard to “4 3m riparian zone ..” He then concludes
that;

cultivation within a 5 metre distance from a water
body, or 10 metres from a higher valued water body should
not be allowed to occur as of right ...°

In my opinion, the general support for a 5m setback by the Hearing
Panel, Dr Quinn, Mr Kirk and Mr Hindrup indicates that this is an
appropriate protection measure across the board for rivers, lakes, and
wetlands, and 1 consider that this should be incorporated in the rules I
refer to in paragraph 2.20 above - including for permitted activities.
In tandem with the addition of a specific definition for ‘wetland’ as I
propose above, | consider that this will apply an appropriate level of
control on potential sediment generating activities.

However, I do not support the application of a 10m setback for
activities from wetlands as | do not consider that the need for this has
been substantiated. The ‘removal’ of an additional 5m wide strip from
many routine farming activities, for example, can result in a
significant loss of farmable land. I do not consider that the any more
than a 5m setback is warranted.

Shane Hartley

21 February 2012

® Para 133; Phillip Hindrup’s Statement of Planning Evidence; 31 January 2012
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Waikato Regional Council Rule 5: Land and Soil Module
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